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Introduction
The time has come for a federal right 
of publicity statute. Because of tech-
nological advances, expressive works 
and advertisements are increasingly 
disseminated on a national, if not 
international, scale. Right of publicity 
law, however, remains entirely a crea-
ture of state law. Different states have 
widely divergent right of publicity laws. 
This divergence results in a multistate 
patchwork that forces national content 
producers to engage in self-censorship 
and tailor their content to the laws of 
states that provide the least amount of 
protection to free speech rights.

The outsized role of Indiana’s right of 
publicity law provides a good example. 
In recent years, numerous lawsuits have 
been brought against non-Indiana defen-
dants for violations of Indiana right of 
publicity law by celebrities and heirs of 
deceased celebrities who have had little or 
no connection to Indiana. The reason is 
simple. Indiana’s right of publicity statute 
is the most plaintiff-friendly in the nation, 
and it contains sweeping jurisdictional 
and choice of law provisions. This is no 
accident. The statute’s principal author 
is the CEO of a powerful Indiana-based 
management company that represents 
huge numbers of estates and heirs of de-
ceased celebrities, ranging from Marilyn 
Monroe to Babe Ruth.

National content providers should 
not be required to navigate a hodge-
podge of right of publicity laws. They 
should not have to tailor their content 
to laws such as Indiana’s that aim to 
create a de facto national law that 
inadequately protects other states’ in-
terests and their citizens’ First Amend-
ment rights. The best solution to this 
problem is a federal right of publicity 

statute that expressly preempts state 
law and brings uniformity and predict-
ability to right of publicity law.

Need for a Federal Right of Publicity 
Statute—A Brief History
Much of the lack of uniformity in state 
right of publicity laws is attributable to 
the “spasmodic” development of the 
right of publicity and its divergent and 
often controversial justifications.1 The 
historical origin of the right of public-
ity lies in the law of privacy.2 The right 
of publicity is linked to the “misappro-
priation” prong of the four-part inva-
sion of privacy tort analyzed by scholar 
William Prosser and later adopted by 
the Restatement (Second) of Torts and 
numerous states.3

Because of its origins in privacy law, 
the cause of action for misappropriation 
of a person’s name or likeness “remained 
deeply rooted for many years in offense 
to person, to acts that caused ‘pain and 
mental stress,’” rather than economic 
injuries caused by a person’s lost op-
portunities to commercially exploit his 
image for his own financial gain.4

However, spurred by the Second 
Circuit’s decision nearly sixty years ago 
in Haelan Laboratories, Inc. v. Topps 
Chewing Gum, Inc., which coined the 
term right of publicity, the right began 
to be viewed more as economic, based 
on the commercial value of one’s name 
or likeness, instead of a personal right 
based on dignity and bruised feelings.5 
Viewed as property, a right of publicity 
could be used to recover damages for 
the economic value of a defendant’s 
unauthorized exploitation of a plain-
tiff’s name or likeness.6

Over the ensuing half-century, the 
recognition of  the right of  publicity 
as an expansive economic right has 
been widespread:

Since Haelan was decided, more than 
half of the states have adopted some 
form of a right of publicity, either 
through common law or statute. . . . 

The right of publicity has been ap-
plied in a wide range of cases: sound-
alikes; look-alikes; use of the celeb-
rity’s nickname in a fictional work; 
use of address; statutes; and the use 
of a robot that barely resembles the 
celebrity but evokes her image.7

Nonetheless, based on its historical 
origin, some courts have continued to 
characterize the right of publicity as a 
personal “right of privacy,” not an eco-
nomic property right.8 This causes con-
fusion and exacerbates the lack of uni-
formity in right of publicity laws across 
the country.9 For example, a court or 
legislature viewing the right of public-
ity as a personal right that protects 
privacy interests and individual dignity 
might limit recovery to general dam-
ages. If, however, the right of publicity 
is viewed as a property right protecting 
commercial interests, then damages 
should be limited to the commercial 
value of a misappropriation of a plain-
tiff’s name and likeness.10 Character-
ization of the right of publicity as a 
personal right or a property right could 
also impact whether a descendible 
postmortem right of publicity should 
be recognized. If the right is personal, 
it should die with the person.

Just as the characterization of the 
right of publicity has changed over 
time, so have its proffered justifications. 
Generally, “[t]he justifications offered 
for the right of publicity fall into two 
categories, economic and noneco-
nomic.”11 The economic justifications 
include “stimulating athletic and ar-
tistic achievement, promoting efficient 
allocation of resources, and protecting 
consumers.”12 The noneconomic justi-
fications include “safeguarding natural 
rights, securing the fruits of celebrity 
labors, preventing unjust enrichment, 
and averting emotional harm.”13

Critics and courts have questioned 
the validity and strength of both the 
economic and noneconomic justifica-
tions. The Tenth Circuit has stated 
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that “[t]he incentive effect of publicity 
rights, however, has been overstated” 
because “most celebrities with valuable 
commercial identities are already hand-
somely compensated,” and “[t]he extra 
income generated by licensing one’s 
identity does not provide a necessary 
inducement to enter and achieve in the 
realm of sports and entertainment.”14

Moreover, it is far from clear 
whether, as a normative question, the 
law should be providing greater incen-
tives for people to pursue celebrity. 
When the throngs of American Idol 
and reality television hopefuls are con-
sidered alongside the United States’ 
ongoing need to import skilled techni-
cal workers from abroad, concerns for 
economic incentives and efficient allo-
cation of resources may weigh against 
recognizing a right of publicity at all.

The noneconomic justifications have 
also been criticized. The Tenth Circuit 
dismissed the natural rights justifica-
tion: “blind appeals to first principles 
carry no weight in our balancing analy-
sis.”15 The court also criticized the argu-
ment that the right of publicity allows 
celebrities to enjoy the fruits of their la-
bors. The court explained, “Celebrities, 
however, are often not fully responsible 
for their fame” as “a celebrity’s fame 
may largely be the creation of the media 
or the audience,” although some celebri-
ties such as professional athletes may be 
more responsible for their fame.16 The 
fruit of labor and unjust enrichment 
justifications for publicity rights were 
also criticized by Ninth Circuit Judge 
Alex Kozinski as “beg[ging] the ques-
tion” of whether celebrities should have 
the exclusive right to control the use of 
their “identity” in the first place.17 Vest-
ing exclusive property rights in celebri-
ties “impoverishes the public domain, 
to the detriment of future creators and 
the public at large.”18

The right of publicity also has been 
criticized as contravening the First 
Amendment. One judge opined, “[I]n 
proclaiming this new ‘right of public-
ity,’ we have created an open-ended and 
ill-defined force which jeopardizes a 
right of unquestioned authenticity—
free speech.”19 Some scholars maintain 
that the right of publicity is inconsis-
tent with free speech and permits pri-
vate censorship of popular culture and 
discourse.20 Professor Eugene Volokh 
stated that “there is good reason to 
think . . . that the right of publicity is 

unconstitutional as to all noncommer-
cial speech and perhaps even as to com-
mercial advertising as well.”21 Although 
others disagree, the ongoing dispute 
over the validity of the justifications for 
a right of publicity fuels the unpredict-
ability and lack of uniformity in right 
of publicity laws across the country.

Right of Publicity Is a Creature 
of State Law
There is no federal right of publicity; 
it is entirely a matter of state law.22 The 
closest federal analogue to the right of 
publicity is a Lanham Act claim for 
false endorsement. However, although 
the right of publicity and the Lanham 
Act apply to some of the same situ-
ations, they are far from identical. In 
general, the right of publicity is signifi-
cantly broader than the Lanham Act 
and applies to many situations in which 
the Lanham Act does not. For example, 
the Lanham Act requires that there be 
some element of falsity, deception, or 
confusion as to whether the plaintiff is 
endorsing or associated with the defen-
dant’s product, but no such requirement 
exists for the right of publicity.23

There is a trend toward more states 
recognizing a right of publicity. Current-
ly, at least thirty-one states recognize a 
right of publicity by statute and/or com-
mon law.24 Only two state courts have 
rejected a common law right of public-
ity (New York and Nebraska). However, 
the Nebraska legislature subsequently 
overrode the decision, and New York 
has its own limited statutory right of 
publicity.25 In the states that have not 
recognized a right of publicity, it seems 
likely that if their courts were required 
to decide, they would recognize a com-
mon law right of publicity. Besides 
looking to all the states that have rec-
ognized such a right, the courts might 
be influenced by the Supreme Court’s 
largely positive acknowledgement of 
Ohio’s right of publicity law in Zacchini 
v. Scripps-Howard Broadcasting Co.26

Lack of Uniformity Among State Laws 
Although there is a trend toward more 
states recognizing a right of publicity, 
there is a dramatic lack of uniformity 
concerning the scope and substance of 
the rights of publicity recognized by 
different states.

At one extreme is Indiana’s incred-
ibly expansive right of publicity law. 
Indiana’s right of publicity extends to 

one’s “personality,” a fluid label defined 
by statute to encompass pretty much 
every attribute that any court across the 
country has ever found to fall within the 
right of publicity, including a person’s 
name, likeness, signature, voice, pho-
tograph, image, gestures, appearance, 
and mannerisms.27 Indiana recognizes a 
100-year postmortem right of publicity 
that even retroactively grants a right of 
publicity to heirs of people who died a 
century ago.28 Plaintiffs are given a wide 
range of remedies, such as statutory and 
punitive damages, attorney fees, and 
injunctive relief, including confiscation 
and destruction of infringing goods.29

Indiana law also includes sweeping 
choice of law and jurisdictional provi-
sions. The Indiana right of publicity 
statute “applies to an act or event that 
occurs within Indiana, regardless of 
a personality’s domicile, residence, or 
citizenship.”30 Defendants are subject 
to jurisdiction if  they “cause” infring-
ing materials “to be transported” or 
“published, exhibited, or disseminated 
within Indiana,” which could encom-
pass virtually anything on the Internet 
and much of what is on television and 
in print.31 In theory, heirs of a celeb-
rity who dies in a state not recognizing 
a postmortem right of publicity could 
sue a non-Indiana defendant in Indi-
ana as long as the allegedly infringing 
materials were disseminated there.

At the other end of the spectrum, 
New York has no common law right 
of publicity and recognizes only a nar-
row statutory right of publicity limited 
to unauthorized uses of a person’s 
“name, portrait, picture or voice . . . 
for advertising purposes or for the 
purposes of trade” within New York.32 
New York’s statute does not provide 
for a postmortem right of publicity.33

In between Indiana and New York 
are dozens of other states whose laws 
combine to create a “crazy quilt” of 
divergent rights of publicity that con-
found any meaningful classification.34 
Right of publicity champion J. Thomas 
McCarthy states that “[i]t is difficult to 
group the [state right of publicity] stat-
utes into any sort of coherent ‘types’ 
or subspecies. . . . Each statute is really 
‘one of a kind’ in that it is largely a 
product of its time and place.”35

Probably the largest piece of the cra-
zy quilt of state right of publicity laws 
is California, home to celebrities and 
much of the country’s right of publicity 
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litigation. California recognizes a com-
mon law right of publicity and provides 
a separate statutory right of publicity.36

California right of publicity law 
has been substantially broadened by 
a series of decisions by the Ninth Cir-
cuit that are as expansive as plaintiffs’ 
counsel’s imaginations. In one case, 
the Ninth Circuit held that a race car 
driver had a viable right of public-
ity claim based solely on the look of 
his car even though plaintiff  was not 
named and “the ‘likeness’ of plaintiff  
is itself  unrecognizable.”37

In another case, the Ninth Circuit 
upheld the right of publicity claim 
of Vanna White, a svelte blonde who 
turns letters on the game show Wheel 
of Fortune, when she sued an electron-
ics manufacturer that produced an ad-

vertisement with a stocky robot (resem-
bling Rosie from The Jetsons) sporting 
a blonde wig and standing near some 
block letters.38 Then Judge (now Chief 
Judge) Kozinski wrote a blistering and 
hilarious dissent from the denial for 
rehearing en banc deriding “the Court 
of Appeals for the Hollywood Circuit” 
for making “dangerous,” “insidious,” 
and “bad law” that “raises serious First 
Amendment problems.”39

Different states have been creative 
in inventing tests to grapple with the 
right of publicity. The California 
Supreme Court created a heavily criti-
cized “transformative use” test that 
asks, among other things, whether a 
defendant’s use of a plaintiff ’s image 
adds “significant expression,” which is 
protected, or is merely a “literal depic-
tion or imitation” of plaintiff ’s image 
for commercial gain, which is not.40

The Supreme Court of Missouri re-
jected California’s transformative use 
test, creating instead a “predominant 
use” test in right of publicity cases.41 
Under that test, the use of a person’s 
name in a creative and expressive work 

can give rise to a right of publicity 
claim if  it was the author’s “intention” 
to use the name in order to “attract 
attention” to the expressive work “to 
obtain a commercial advantage.”42

Tennessee, one of the capitals of the 
music industry, is another important 
state for right of publicity law. Tennes-
see establishes a postmortem right of 
publicity that leaves copyright law in its 
dust and potentially runs in perpetuity 
as long as it continues to be exploited 
commercially—a boon to the estate of 
Elvis Presley.43 In addition, in contrast 
to California and some states, Tennes-
see prohibits the unauthorized use of a 
person’s name or likeness in solicitations 
for donations and fund-raising, even in 
connection with political campaigns.44

Washington’s right of publicity law 
has been in the news recently based on 
a new statute and litigation involving 
heirs of musician Jimi Hendrix. In 
2008, Washington amended its right 
of publicity statute to add expansive 
choice of law and postmortem provi-
sions similar to those of Indiana.45 
However, a federal district court re-
cently held that the amended statute 
violated the Due Process, Full Faith 
and Credit, and Dormant Commerce 
Clauses of the U.S. Constitution and 
invited forum shopping.46

Existing Patchwork of State Laws 
Needs to Be Cleaned Up
The state-by-state approach to right of 
publicity law risks causing a “race to 
the bottom,” where a handful of states 
provide ever-expanding rights of pub-
licity that invite forum shopping and 
give short shrift to First Amendment 
rights and public domain interests. In-
diana is a perfect example. One of the 
primary reasons why Indiana has the 
most expansive right of publicity law 
in the country is the efforts of CMG 
Worldwide, an Indiana-based company 
that represents the heirs and estates of 
large numbers of deceased celebrities, 
ranging from Babe Ruth to Marilyn 
Monroe. CMG Worldwide’s website 
states, “Indiana is widely recognized 
for having the most comprehensive 
and progressive right of publicity law 
in the world, and CMG Worldwide 
Chairman and C.E.O., Mark Roesler, 
is recognized as the principle author of 
this legislation.”47

By contrast, Indiana is not known 
as a hotbed for the types of entities 

that generally push back against 
expansive rights of publicity that 
threaten First Amendment rights, e.g., 
media, entertainment, and advertising 
companies. Nonetheless, media, enter-
tainment, and advertising defendants 
risk being haled into Indiana courts 
because of the state’s aggressive choice 
of law and jurisdictional rules. Al-
though those rules might be success-
fully challenged as unconstitutional,48 
there is a risk that Indiana could 
become a gathering point for right of 
publicity plaintiffs, similar to what 
Delaware is to corporate law defen-
dants. The growth in the Internet and 
other technologies increases that risk.

Nor is Indiana alone in broaden-
ing its right of publicity statutes in 
response to pressure from celebrities 
and their representatives. In the 1990s, 
California significantly broadened its 
postmortem right of publicity after the 
Screen Actors Guild and prominent ce-
lebrities such as Tom Cruise, as well as 
heirs of deceased celebrities like Fred 
Astaire, pressed the Legislature.49 In 
1984, Tennessee enacted the so-called 
Elvis Law to provide for a postmortem 
right of publicity after some courts had 
ruled that Tennessee common law did 
not provide Presley’s heirs with such a 
right.50 As discussed previously, Wash-
ington’s right of publicity statute was 
revised in 2008 in response to a ruling 
against heirs of Jimi Hendrix.51

The patchwork of right of public-
ity laws encourages forum shopping 
by plaintiffs. Again, Indiana is a good 
example. In 2005, the estate of Marilyn 
Monroe sued a photography archive 
and a licensing company in Indiana for 
allegedly violating the actress’s post-
mortem right of publicity under Indi-
ana law, despite the fact that Monroe 
had little or no connection with Indiana 
during her life.52 That same year, the 
heirs of musician Duke Ellington sued 
a piano company in a federal court in 
Indiana for alleged violations of Indi-
ana’s right of publicity law.53 In 2009, 
California-based Bruce Lee Enterprises 
filed suit in Indiana against a clothing 
company based in New York and New 
Jersey, alleging violation of Indiana’s 
right of publicity statutes.54 In Decem-
ber 2010, a Danish rock singer sued 
Mattel in Indiana for allegedly violat-
ing her right of publicity in connection 
with a Barbie doll.55 Former college 
athletes from all over the United States 

The state-by-state 
approach to the right 

of publicity risks 
causing a “race to 

the bottom . . .”
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have sued California-based video game 
maker Electronic Arts in federal court 
in California for violating Indiana’s 
right of publicity law.56

Carson v. Here’s Johnny Portable 
Toilets, Inc. highlights another danger: 
nationwide injunctions based on one 
state’s right of publicity laws.57 There, 
the Sixth Circuit affirmed an injunc-
tion barring defendant from engaging 
in activities infringing Johnny Carson’s 
right of publicity in any state, not just 
Michigan where Carson’s right of 
publicity allegedly had been violated.58

Finally, a relatively unexplored issue 
is the potential use of the single publi-
cation rule, which courts have held ap-
plies to right of publicity claims,59 as a 
springboard to seek damages in a single 
lawsuit in one state for infringements 
occurring all over the country.60

Although many states have no right 
of publicity laws (at least not yet), con-
tent providers and disseminators based 
in those states can take little comfort in 
that fact. Because of the wide distribu-
tion of all forms of media, those pro-
ducing content—whether it be advertis-
ing, news, expressive works, etc.—must 
consider and account for the right of 
publicity laws of every jurisdiction na-
tionwide. These considerations increase 
compliance and transaction costs. They 
lead to uncertain and inconsistent re-
sults based on choice of law determina-
tions that are outcome-determinative 
and possibly result-oriented.61 They 
lead to courts in plaintiff-friendly states 
issuing decisions that may affect parties 
in other states, e.g., “a national injunc-
tion and damages for national injury.”62

What results is a race to the bot-
tom of the free speech ladder, forcing 
all media to tailor their content to the 
most plaintiff-friendly or speech-un-
friendly jurisdiction around or else (1) 
face uncertain and potentially daunting 
liability or (2) selectively avoid particu-
lar jurisdictions. The current state of 
the law results in unacceptable levels of 
potential liability and self-censorship, 
and it turns certain jurisdictions into 
magnets of litigation and pariahs of 
content—none of which is healthy.

A Proposal—Federal Right of Public-
ity Statute That Expressly Preempts 
State Law 
The right of publicity is exploited and 
potentially infringed via channels of 
interstate commerce such as the Internet, 

television, and radio.63 The right of 
publicity also affects interstate commer-
cial activities such as multistate advertis-
ing campaigns and the distribution and 
sale of products and works that are the 
subject of right of publicity law and 
disputes.64 Thus, the Commerce Clause 
provides Congress with authority to en-
act a federal right of publicity statute.65

The right of publicity’s connection 
to interstate commerce is sufficient such 
that Congress also should have the 
power to enact a federal right of public-
ity statute that expressly preempts state 
right of publicity laws. “[W]hen acting 
within constitutional limits, Congress 
is empowered to pre-empt state law by 
so stating in express terms.”66 On that 
basis, § 301(a) of the Copyright Act 
expressly preempts state law claims that 
fall within the general subject matter of 
copyright law and seek redress of rights 
equivalent to the exclusive rights in 
§ 106 of the Copyright Act.67 A federal 
right of publicity statute should pre-
empt state law in the same way.

A federal right of publicity law is not 
a new idea. It was championed in the 
mid-1990s by the International Trade-
mark Association and the ABA’s Intel-
lectual Property Section.68 It also has 
been urged in numerous law review ar-
ticles.69 Despite such advocacy, a federal 
right of publicity statute has not been 
enacted. To the contrary, there appear 
to have been no significant efforts in 
recent years to enact a federal statute.

The following is a nonexhaustive list 
of some of the attributes that a federal 
right of publicity should have.

Scope of the Federal Right of Publicity
The proper scope of a federal right 
of publicity should take into account 
several considerations. First, several 
states have yet to recognize a right of 
publicity at all. Second, some states 
already recognize an extensive right of 
publicity. Third, and most important, 
any federal right of publicity must be 
limited to avoid constitutional con-
cerns. Those constitutional concerns 
could be solved by strong defenses. 
Even better, however, is to work con-
stitutional limitations directly into the 
definition of the statutory claim.

This article advocates a limited fed-
eral right of publicity that would pre-
empt more expansive rights recognized 
in various states while staying true to 
the First Amendment and not shocking 

the system of states with no right of 
publicity laws at all. In order to be 
consistent with the First Amendment, 
a federal right of publicity should, as 
a definitional matter, apply only to 
names and likenesses and not apply to 
news, commentary, expressive works, or 
advertising attendant to such works.70 
As one judge put it: “Just as a public 
figure’s ‘right of privacy’ must yield to 
the public interest so too must the ‘right 
of publicity’ bow where such conflicts 
with the free dissemination of thoughts, 
ideas, newsworthy events and matters 
of public interest.”71 By limiting the 
definition of the federal right of public-
ity, the burden unquestionably remains 
at all times on the plaintiff to prove an 
infringement and potentially spares a 
court from ruling directly on the ap-
plication of a constitutional defense, 
which courts typically are loathe to do.

Limitations on the definition of a 
federal right of publicity would be well-
founded in case law. It is clear that the 
First Amendment protects the use of 
names and likenesses in news accounts 
and reports on matters of public inter-
est.72 In a New York case, for example, 
the court held that a factually based bi-
ography of Howard Hughes could not 
give rise to a publicity rights claim.73 
This protection extends to expressive 
works, including works of entertain-
ment in different media.74

In another case, a federal court re-
jected a misappropriation claim under 
California law where defendants used 
images of plaintiff  kissing a man in a 
bathroom stall as part of a documen-
tary television program about music 
groups and also used plaintiff ’s image 
to advertise the same program.75 The 
court explained that the broadcast was 
“an expressive work protected by the 
First Amendment,” which precluded 
plaintiff  from stating a misappropria-
tion claim “based on the use of her 
likeness in the program or the adver-
tisements for the program.”76

The First Amendment also protects 
the depiction of real people in fictional 
accounts. A California case involved a 
postmortem publicity rights claim alleg-
ing that defendants used deceased actor 
Rudolph Valentino’s “name, likeness 
and personality in a fictionalized film 
which did not accurately portray his 
life.”77 In a concurring opinion adopted 
by a majority of the California Su-
preme Court, former Chief Justice Rose 
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Bird explained that “[i]t is clear that 
works of fiction are constitutionally 
protected in the same manner as politi-
cal treatises and topical news stories,” 
and, as a consequence, “no distinction 
may be drawn in this context between 
fictional and factual accounts of Valen-
tino’s life.”78

A federal court in New York court 
came to the same conclusion concerning 
a fictionalized biography and movie of 
deceased author Agatha Christie, hold-
ing that “the right of publicity does not 

attach here, where a fictionalized account 
of an event in the life of a public figure is 
depicted in a novel or a movie.”79

The First Amendment also protects 
the depiction of real people in accounts 
blending fiction and nonfiction. In a 
case decided under Pennsylvania’s right 
of publicity law, a federal court held 
that a docudrama “combin[ing] fiction 
with history” did not violate plaintiff’s 
right of publicity because “the Defen-
dants’ use of the Plaintiff’s name and 
likeness was for the purpose of First 
Amendment expression.”80 Other courts 
have come to similar conclusions.81 As 
the Fifth Circuit held, “[c]ourts long 
ago recognized that a celebrity’s right of 
publicity does not preclude others from 
incorporating a person’s name, features 
or biography in a literary work, motion 
picture, news or entertainment story.”82

There is good reason to prohibit right 
of publicity claims that target news, 
commentary, expressive works of fic-
tion, and docudramas. Without such 
prohibition, the right of publicity could 
provide celebrities and other powerful 
individuals with a tool that allows them 
to effectively censor the public discourse 
through lawsuits and the threat of litiga-
tion. Sycophantic coverage of celebrities 
does not result in litigation. But critical 
portrayals of celebrities can result in 
lawsuits for alleged violations of public-
ity rights, or at least threats designed to 

chill expression. Critical depictions serve 
as an important antidote to a culture 
that idolizes and obsesses about celeb-
rities and their carefully manipulated 
public images. Celebrities also consti-
tute common reference points for wide 
swaths of the public, and discussions 
of celebrities’ lives are often vehicles for 
larger discussions regarding culture, val-
ues, national character, and politics.83

Consistent with the foregoing au-
thorities and the First Amendment, no 
right of publicity claim should lie where 
a plaintiff’s name or likeness is used in 
advertising attendant or adjunct to an 
underlying protected work.84

Scienter Requirement
One treatise author asserts that it is the 
“majority rule” that intent is irrelevant 
in a right of publicity analysis.85 The 
better rule avoids strict liability for a tort 
that invariably (even in the commercial 
speech context) implicates First Amend-
ment rights.86 Free speech rights should 
not be forfeited on a strict liability basis.

Postmortem Rights
Twenty states recognize a postmortem 
right of publicity, i.e., a right of publicity 
that survives death that may be exploited 
by a person’s heirs or assigns.87 Some 
states extend the right for extraordinarily 
long periods of time, e.g., 100 years in 
Indiana, 70 years in California, and 
potentially in perpetuity in Tennessee.88 
Two states, New York and Wisconsin, 
have considered and expressly rejected a 
postmortem right of publicity.89

The fact that only twenty states rec-
ognize a postmortem right of publicity 
militates against recognizing such a right 
as part of a federal statute. However, 
most courts and legislatures that have 
actually addressed the issue have recog-
nized a postmortem right of publicity.90

If there were to be a federal post-
mortem right of publicity, it should be 
strictly circumscribed to avoid indetermi-
nate restrictions on speech interests. The 
shortest possible duration (for example, 
five to ten years) would be preferable 
because it would free uses as soon as 
possible. Longer durations would be 
more likely to vest rights in distant 
heirs or corporate assignees, serving no 
discernible public purpose and running 
contrary to basic notions that the right is 
at least somewhat personal and its post-
mortem aspect is meant to protect the 
financial interests of immediate family.91

Right of Publicity Should Not Be  
Assignable During a Person’s Lifetime
The right of publicity should not be 
assignable during a person’s lifetime, al-
though a person should be permitted to 
license his right of publicity. Although 
the right of publicity is commonly 
characterized as a property right, 
many of its proffered justifications are 
personal in nature, i.e., “safeguarding 
natural rights, securing the fruits of ce-
lebrity labors, preventing unjust enrich-
ment, and averting emotional harm.”92 
These noneconomic justifications show 
that the right of publicity is very dif-
ferent from ordinary property such as 
a car and weigh against permitting as-
signment of the right of publicity. With 
regard to economic justifications, the 
same desire to protect consumers from 
confusion and deception that underlies 
the prohibition against assignments 
of trademarks in gross also weighs 
strongly against permitting celebrities 
to assign their publicity rights.93

Moreover, if the right of publicity 
were assignable like ordinary property, 
it would lead to strange results. A per-
son’s right of publicity might be seized 
by the government to settle tax liabili-
ties and then exploited to serve govern-
mental and political interests. It might 
be ordered sold and its proceeds split as 
part of a divorce settlement, with the 
buyer viewing it as a purely economic 
property to be exploited without regard 
to the celebrity’s persona or wishes. 
These results seem inappropriate be-
cause of the unmistakably personal 
dimension of publicity rights.

Some Key Defenses
Although this article does not intend 
to provide a comprehensive list of all 
of the defenses that should apply to 
a federal right of publicity statute, a 
couple deserve special mention here. 

First, the Communications Decency 
Act, 47 U.S.C. § 230(c), immunizes In-
ternet service providers (ISPs) from state 
law claims based on content posted by 
third parties. If the right of publicity is 
elevated from a patchwork of state law 
claims to one federal claim, ISPs argu-
ably would lose that immunity for right 
of publicity claims simply because they 
are no longer founded in state law.94 A 
federal right of publicity law should 
make clear that § 230 immunizes ISPs 
from right of publicity claims.95

Second, the fair use and nominative 

[C]ritical portrayals of 
celebrities can result 

in lawsuits . . . or at 
 least threats designed 

to chill expression.
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fair use defenses set forth in the Copy-
right Act and the Lanham Act should 
also apply to the federal right of public-
ity statute.96 Although fair use is some-
times an awkward fit as a defense to right 
of publicity claims, fair use serves impor-
tant free speech interests that should be 
vindicated regardless of whether a plain-
tiff’s claim is based on copyright, the 
Lanham Act, or the right of publicity.

Statutory Damages, Actual  
Damages, and Defendants’ Profits
The federal right of publicity statute 
should provide for statutory damages 
that permit an individual to vindicate 
his rights and dignity in the absence of 
demonstrable economic damages. But 
statutory damages should be modest, 
for example, $500, perhaps with the 
possibility of doubling statutory dam-
ages if the infringement is willful.97 If  
a plaintiff seeks greater compensation, 
he should be required to demonstrate 
entitlement to general damages.

Although a plaintiff should be 
permitted to seek a defendant’s profits 
from infringement based on principles 
of unjust enrichment, the Copyright 
Act’s approach to burden shifting 
should not apply. The Copyright Act 
only requires a plaintiff to introduce 
evidence of an infringing defendant’s 
gross revenues. It is then the defen-
dant’s burden to prove deductible costs 
and to demonstrate that a certain por-
tion of the gross revenues were not due 
to the infringement. If the defendant 
fails to meet those burdens, then its en-
tire gross revenues are treated as “prof-
its” to which the plaintiff is entitled.98

Such an approach might have its 
merits in cases of straightforward copy-
right piracy where a presumption that 
all profits flow from the infringement is 
reasonable. But it is a poor fit for pub-
licity rights because it is often difficult, 
if not impossible, to determine what 
portion of consumers’ purchase deci-
sions can be attributed to some ephem-
eral connection between a celebrity and 
the goods and services purchased.99 In-
stead, ordinary rules regarding unjust 
enrichment should apply, and it should 
remain the plaintiff’s burden to estab-
lish entitlement to whatever portion of 
a defendant’s profits are sought.

Attorney Fees and Costs
The federal right of publicity statute 
should allow the prevailing party in a 

lawsuit to recover reasonable attorney 
fees and costs, regardless of whether the 
prevailing party is a plaintiff or defen-
dant.100 This will provide plaintiffs with 
an incentive not to bring tenuous claims 
and will provide defendants with an 
incentive to settle meritorious claims.

Punitive Damages
Punitive damages should not be available 
for infringement of the right of publicity. 
The availability of such damages risks 
overdeterrence of speech and expression 
and thereby threatens First Amendment 
interests. The Copyright Act does not 
permit punitive damages for copyright 
infringement,101 and neither should a 
federal right of publicity statute.

Injunctive Relief and Prior Restraints
Although some injunctive relief may 
be appropriate for publicity rights 
violations, injunctions that amount to 
prior restraints of speech should not be 
permitted.102 The Supreme Court has 
rejected the issuance of a temporary 
injunction to block distribution of 
leaflets that allegedly violated plaintiff’s 
right of privacy.103 Courts routinely 
reject prior restraints to prevent alleged 
defamation that plaintiffs claim will 
destroy their reputations.104 There is no 
compelling reason why alleged infringe-
ments of the right of publicity should 
be treated differently.

Conclusion
After several decades of experimenta-
tion in statehouses and courts around 
the country, two things are clear about 
the right of publicity: (1) there is no 
uniformity of laws, and (2) that lack 
of uniformity is a serious threat to the 
First Amendment. The time has come 
for a federal right of publicity law that 
adequately protects free speech and 
press rights.
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